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Current Topics. 


To See Ourselves. 


IN a volume of reminiscences recently published by the Estates , 


Gazette. Ltd. (“ Contracts and Contacts ’? by Ernest Fox, F.C.S.1., 
of Fox & Sons, Bournemouth), an informative chapter under the 
heading * Solicitors *’ will give members of the profession that 
power to see themselves as some others see them which the 
Scottish bard desired to be given by some supernal power. 
At the outset the author states that his relations with 
firms of solicitors of the highest standing have always been the 
happiest. and states his belief, based on long experience, that 
most solicitors are ready to advise in an entirely unselfish way 
and in the real interests of their clients. One of the good-natured 
criticisms of the profession in the chapter is the statement that 
in the smaller firms of solicitors the managing clerk seldom knows 
anything. This is supported by the statement that if you want 
to see a lawyer about a matter and he is not in his office, the 
usual reply is: ‘‘ I am sorry, Mr. So-and-So is out. He is dealing 
with this himself, and I am afraid I know nothing about it. I 
will ask him to write you.” In some offices, however, matters 
are dealt with almost exclusively by the managing clerk, and in 
those he does not plead ignorance. The answer to this, especially 
nowadays. is that a solicitor can only be in one place at a time, 
and clients must be prepared to waive such advantages as may 
accrue from every member of a solicitor’s staff having a partial 
knowledge of a cause or matter, in favour of the undoubted 
necessity of one member, preferably the solicitor himself, hav ing 
full knowledge. The author complains of the delays in solicitors’ 
offices in connection with the exchange and completion of 
contracts for the sale of land, and ventures the assertion that a 
great deal of the correspondence between solicitors on matters in 
a draft contract is quite unnecessary. This is obviously an honest 
statement of the author’s impression, but it would be impossible 
for him to prove the somewhat too easy inference that the delay 
is that of the solicitor for either party and is not due to unexpected 
legal complications in a case or to difficulties created by the client 
himself. Another matter of complaint to which the author refers 
is the fact that his firm frequently receives letters from leading 
firms of solicitors in all parts of the country asking them to sell 
properties on behalf of their clients, and intimating that they are 
instructing other agents, and will pay only one commission ; in 
the event of dispute it is to be understood that the agents will 
settle it between themselves before such fees are paid. This is 
recommended to the attention of the institutes, but many 
solicitors will feel that estate agents are quite capable of looking 
after themselves, and frequently do so by stipulating that they 
shall be appointed sole agents. The author obviously has a high 
tegard for solicitors and makes his few criticisms in the kindliest 
Way. Solicitors will be grateful for his outspoken remarks and 
for the opportunity it affords them of removing current 
misunderstandings. 


The Manchester Law Society. 


THE oe president of the Manchester Law Society, 
Mr. H. ADDLESHAW. recently addressed the Society on two 
ahead matters affecting the profession in Manchester and 
generally. The first related to the proposal to erect new Law 
Courts with administrative offices in the centre of Manchester. 
He said that there were differences of opinion whether the 
immediate post-war period was the appropriate time for the 
expenditure of large sums of public money on projects which 
were not absolutely essential, but we must remember that the 
damage inflicted on our cities by enemy action gave us a unique 
opportunity for replanning and rebuilding the great centres of 
Population, and once it had been lost, it would very likely not 
occur again for generations. Moreover, there was a suggestion 
that there should be a rota of judges sitting continually during 
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term in some northern centre to which access would be easy, and 
if Manchester were able to provide suitable accommodation it 
would have strong claims to be chosen for that purpose. On the 
second subject, that of lawyers’ remuneration, Mr. ADDLESHAW 
said they all hoped that the evidence collected by The Law 
Society and submitted to the Lord Chancellor would result. in 
the authorised increase being raised from 334 per cent. (on the 
scales of 1881) to 50 per cent. He knew of no other profession 01 
business whose scales of fees were so out of date in all respects as 
were those of the law. To be paid, as one taxing master put it, for 
what solicitors did not do by way of compensating them for the 
things they did and did not get paid for was distasteful, and gave 


_ the public a totally false impression of the services rendered to 


them. The lengthy details in which so much space was taken up 
with mere correspondence charges accounted for the popular 
belief that solicitors did nothing for nothing and very little for 
six and eightpence. It was high time solicitors were adequately 
remunerated for the real services rendered and that they should 
be permitted to frame bills in such a way as not to misrepresent 
the true basis of their charges. 


Crime and Mental Treatment. 

ONE of the best pieces of recent news on ‘ the home front ”’ 
is contained in an announcement made by the Home Secretary 
at a luncheon on 6th August of the Prison Medical Officers 
Association. He said that he looked forward to a considerable 
development after the war in prison medical service, particularly 
on the side of mental treatment, and he believed that there was 
great hope of progress in the task of turning prisoners into useful 
members of society. Mr. Morrison stated that the study of the 
mental side of crime had been making good progress until 1939, 
when war circumstances ended the work. It had, however, 
recently been restarted in Wormwood Scrubs. A new hospital. 
more staff and other things that could not be hoped for until 
after the war would be required to develop the work beyond th« 
stage of study and a limited amount of treatment. He hoped 
that this would be one of the matters to which early attention 
would be given after the war. The importance of psychologica| 
treatment has already been given practical recognition in the 
educational field, and in the present advanced state of psycho- 
logical study it is time that it was applied to the important task 
of turning errant into good citizens. Most advocates in the 
criminal courts can recall cases within their experience when 
obviously pathological cases were given prison sentences. Many 
such cases, some of them as recent as the last decade, are recorded 
in Page’s ‘“‘ Crime and the Community ” (ch. 14), which also 
quotes from the British Medical Journal of 13th July, 1935, the 
‘carefully analysed and tabulated after-results of 500 adult 
cases of psychoneurosis.’’ The results, recorded on discharge 
from treatment and also after a further period of three years, 
show that of the cases treated 60 per cent. of delinquents were 
improved, and half of those maintained the improvement after 
three years. The percentages of improvement in the cases of 
sexual difficulties, paranoid states and alcoholism were sub- 
stantially higher. The psychological clinic should be as much 
the adjunct of every criminal court as is the probation officer. 
and the Home Secretary’s statement shows that the time may not 
be far distant when this will be the case 


Rent Restrictions Acts. 


On 3rd August in the Lords, ViscoUNY BUCKMASTEK. 
initiating a debate on the Rent Restrictions Acts, said that many 
landlords of dwelling-houses had accepted the ownership of 
property as a social obligation, t taking pride in providing homes 
for the people and keeping them in a proper state of repair. 
Others, of humbler means, had sought to find in property of this 
kind an investment which would bring them some small but 
secure income in their declining years. His lordship referred t: 
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the burdens of higher standards of repairs under the Housing 
Acts, and War Damage Contribution, as well as the liability to 
execute repairs up to a value of £5 for war damage. With regard 
to the fixing of the standard rent his lordship said that we were 
not necessarily concerned with the state of affairs at the time of the 
last war, but we might conceivably have to go back to the Crimean 
War. A man who has let controlled property at an inclusive 
rent now had to pay more for coal and more for service, but he 
could not increase his rent for this. Though remedies were not 
easily put forward in the time at his lordship’s disposal, he 
suggested that the landlord might be allowed, in regard to an 
unsatisfactory tenant, the same powers of eviction as are now 
enjoyed by local authorities. In regard to rent he would not 
himself favour a flat percentage increase, but would seek the 
establishment of rent courts charged with the task of determining 
the economic rent in the locality in which they operated, having 
regard to the circumstances prevailing in that district. LoRD 
JESSEL referred to the difficulty of deciding what was extortionate 
rent and the preference of tenants of furnished premises to pay 
high rents owing to the lack of security against eviction. VISCOUNT 
MERSEY urged that landlords of agricultural cottages should 
obtain something more than a ‘ charity rent.’”’ LORD SNELL 
said that the restrictions of labour and material had prevented 
repairs being done in many cases and therefore the landlord had 
not suffered a serious hardship from the increased cost of repairs. 
His lordship concluded by saying that the debate had served a 
useful purpose, but the wisest course at the present time would be 
to await the report of the Inter-Departmental Committee on the 
Rent Restrictions Acts, which would be set up without delay. 


Extension of Requisitioning Powers. 


Swirt Government action has followed the adoption of the 
proposals made in the recent report by the associations of local 
authorities and the London County Council on the present 
housing situation. In a circular (No. 2845) issued on 4th August 
by the Minister of Health to local authorities it is stated that the 
Government have decided to make powers of requisitioning more 


widely available for the purpose of improving the conditions of § 


families at present inadequately housed. Accordingly, it is stated, 
the Minister, in the exercise of his powers under the Defence 
(General) Regulations, 1939, has decided to extend and hereby 
extends the powers already delegated in circular 1949, dated the 
Isth January, 1940, to include the taking possession of buildings 
required for the purpose of improving the conditions of families 
at present inadequately housed. The selection of the families at 
present inadequately housed for the occupation of premises 
requisitioned under the powers delegated in this circular will rest 
with the local authority ; they should be guided in this matter 
generally by the considerations which govern the selection of 
tenants for houses on the municipal housing estates. The Minister 
recognises that the number of suitable houses available for the 
exercise of the extended powers is likely to be small in any 
particular area, and local authorities are told that the 
extension of these powers must not operate to the exclusion of 
the special needs, such as evacuated persons, the homeless and 
transferred war workers, for whom requisitioning powers have 
already been delegated. In requisitioning there will be great 
advantage in dealing first with any houses which do not require 
any substantial amount of materials to bring them into occupa- 
tion. The purpose of granting the extended powers is to enable 
accommodation to be brought into occupation which would 
otherwise remain empty or be retained for occasional use. Experi- 
ence shows that many houses which are unoccupied on a particular 
day are merely changing tenants in the ordinary way, and it is 
not intended that the powers should be used to hamper such 
transfers. When, therefore, requisitioning is being considered in 
relation to a particular property, the intention of the owner or 
tenant should be ascertained and he should be afforded a reason- 
able opportunity for letting or reoccupation, as the case may be, 
before requisitioning is applied. Typical cases where the power 
of requisitioning might suitably be exercised are houses which are 
either let or unlet but which, whether furnished or not, have 
remained unoccupied. Where furniture, which must not be 
requisitioned, is removed by the local authority for storage on 
default of the owner or tenant, an inventory should be carefully 
compiled and kept. The requisitioning power is limited to the 
taking possession of (a) unoccupied houses or other residential 
buildings, whether furnished or not; and (b) unoccupied non- 
residential buildings. It is stated that no chattels contained in 
any house of which possession is taken may be requisitioned, and 
the requisition notice must contain a direction to the owner or 
tenant requiring him to remove the chattels or to store them in 
a designated part of the premises specifically excluded from the 
requisition, and informing him that if he fails to do so the chattels 
will be removed and stored by the requisitioning authority. 


The Law Society and the Finance Bill. 

_A RECENT service to the profession rendered by the Council 
of The Law Society is recorded in the July issue of The Law 
Society’s Gazette. This was the securing of amendments to 
el. 23 of the Finance Bill, 1943, which aims at preventing the 





avoidance of excess profits tax by the sale or other disposition 
of the stock-in-trade of a company at less than its market value. 
One of the results of the clause as originally drafted would have 
been to impose a joint and several liability for an amount equal 
to the whole of the excess profits tax sought to be avoided, upon 
every person, whether innocent or guilty of any intention to 
evade tax, who derived financial benefit from the transaction. 
The Council acknowledges the assistance of a long and helpful 
memorandum sent by a member of the society to the Chancellor 
of the Exchequer and numerous other Members of Parliament. 
The memorandum pointed out that the clause as it stood would 
make any solicitors or accountants who advised upon any such 
transactions and made professional charges for such advice liable 
for the whole tax in question. It also drew attention to the fact 
that an innocent purchaser of shares in a company might be 
saddled with a heavy liability as a result of action taken by the 
company without his knowledge. Members of the Commons 
then set down amendments, and the Council made representations 
supporting the views expressed in the memorandum and amend- 
ments. The Gazette now announces that, although the amend- 
ments were not accepted in the form in which they were 
submitted, the Chancellor later moved that the Bill be 
recommitted to a Committee of the whole House in order to 
consider amendments moved by him, which went a long way 
towards meeting the difficulties occasioned by the clause as 
originally drafted. We refer readers to our ** Current Topie ” 
on Tax Evasion in THE SoLiciTrors’ JOURNAL of 17th July 
(ante, p. 249) in which there is a short account of the debate in the 
House on consideration of the amendments, which were duly 
made. 


Documents incorporated in Wills. 


A REMINDER of the law on the highly practical question as to 
the conditions which must be fulfilled in order that a document 
referred to in a will should become admissible to probate as part 
of the will is contained in the July issue of The Law Society’s 
Gazette. These conditions, it is stated, are: (1) The document 
must be distinctly referred to and clearly identified in the will, 
or must be identifiable by parol or affidavit evidence beyond all 
doubt ; (2) It must be already in existence at the date of the 
will that refers to it; (3) It must be described by the will as 
existing at that date, since parol or affidavit evidence, although 
admissible to establish the identity of the document. will not be 
received for the purpose of proving its existence at the material 
time. Reference is also made to The University College of North 
Wales v. Taylor [1908], P. 140; In the Goods of Hunt (1853), 
2 Rob. 622 ; In the Goods of Truro (1866), 14 L.T. 893; Durham v. 
Northern [1895] P. 66; and In the Goods of Smart [1902] P. 238, 
which establish that parol or affidavit evidence is not admissible 
to establish the existence of a document at the date of the 
execution of the will, but that if a document is not in existence 
at the date of the will it may be incorporated if in existence at 
the date of the codicil confirming it, provided that the will itself 
referred to is an existing and not a future document. According 
to information reaching the Council of The Law Society, the 
practice of referring in a will to a list, memorandum or other 
document not formally executed, is growing, and the Probate 
Registry often has to refuse to admit such documents on account 
of the non-fulfilment, of the conditions referred to above. Many 
such wills, it is stated, appear to have been drawn by solicitors, 
and the Council considers that solicitors should do their best to 
discourage clients from seeking to make dispositions other than 
in the will itself, but if this cannot be done, the law on the matter 
should be borne in mind. Clients should also be warned that any 
alterations in or additions to incorporated documents made after 
execution of the will are of no effect. 


Recent Decisions. 


In Allehin (Inspector of Taxes) v. Coulthard, on 5th August 
(The Times, 6th August), the House of Lords (the Lorp 
CHANCELLOR, LORD RUSSELL OF KILLOWEN, LORD MACMILLAN, 
Lorp Wricutr and Lorp Romer) held, dismissing an appeal 
from the Court of Appeal, that it was legal, having regard to 
ss. 112, 113, 114 and 116 of the South Shields Corporation Act. 
1925, to use profits from the electricity and transport undertakings 
to pay interest on moneys borrowed for general purposes. 


In General Medical Council v. Spackman, on 5th August (TV: 
Times, 6th August), the House of Lords (the LORD CHANCELLOR, 
Lord ATKIN, LORD MACMILLAN, LORD WRIGHT and LORD 
Romer) held that a writ of certiorari should be granted, to be 
directed to the British Medical Council, for the removal to the 
High Court, that it might be quashed, of an order by the council 
that the name of the respondent be erased from the medical 
register on the ground of his alleged adultery with a patient. 
The House held that the finding of adultery by_the Divorce Court 
might well be treated by the council as prima facie proof of the 
matter alleged, but they must, when making ** due inquiry ” in 
accordance with s. 29 of the Medical Act, 1858, permit the doctor 
to challenge the correctness of the conclusion and to call evidence 
in support of his contention. 
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A Conveyancer’s Diary. 


A Treatise on Rights of Way. 


A THIRD edition of ‘‘ Rights of Way,” by W. M. Freeman and 
A. W. Nicholls,* has made its appearance. This little book 
was clearly conceived as a treatise on public rights of way upon 
the occasion of the passing of the Rights of Way Act, 1932. 
As such it is excellent, and I can recommend it as practical and 
helpful to all solicitors who are liable to have to deal with cases 
on public rights of way. I am not sure that the inclusion of the 
chapter on private rights of way was a very happy inspiration, 
as it adds little to what is in the regular text-books on the law of 
real property, and I wonder whether the book would really suffer 
from its omission from a future edition. Such a course would 
enable the chapter on public rights of access to open spaces to 
be attached to those on public rights of way ; that would be more 
logical than its present position grouped with private rights of 
way with which it has nothing in common. But that is quite a 
minor blemish and one that is easily remediable. 

The first chapter is chiefly interesting for an account of the sorts 
of right of way that there can be, classified by reference to the 
kind of enjoyment which any given right permits. The passage 
about towing paths was new to me, and seems particularly 
interesting. Chapters II, III and IV form the heart of the book 
and deal with public rights of way, their acquisition, extinction 
and proof, and with the liabilities to repair such ways. The 
authors make, clearly and forcefully, the point that unless a right 
of way can be shown to arise under statute it can only arise by 
dedication. Most of the right of way cases that one hears of 
in practice are concerned with dedication; of course, there 
practically never is a document showing dedication in actual 
terms, and the courts are thus thrown back on evidence as to user 
from which dedication may be presumed. It will be presumed 
from long user unless the person against whom it would be 
presumed, or his predecessors in title at material dates, is or were 
incapable of dedicating owing to his or their estate not being one 
which entitles them to part with a segment of the fee simple ; 
a right of way is a right carved out of the fee simple. 

The processions of oldest inhabitants which used to go into the 
witness box were concerned to say that, man and boy these 
seventy or so years, they had gone along the green path through 
Farmer Gruff’s wood whenever they chose, without let or 
hindrance, and without that guilty consciousness that they ought 
not to be there which prevents user being as of right. It is to be 
hoped that the Rights of Way Act, 1932, will make it unnecessary 
in future to put in the box quite so many witnesses, or ones quite 
so ancient. The effect of s. 1 (1) of the Act is to raise a presump- 
tion in favour of dedication if the way can be shown to have been 
“ actually enjoyed by the public as of right and without interrup- 
tion for a full period of twenty years.’”’ Reasonable evidence of 
user in such manner and for such period will shift this onus on to 
the landowner : according tos. 1 (1) he can discharge it by showing 
either that there was no intention to dedicate during that period 
or that during the twenty years there was no one in possession of 
such land in a position to dedicate. The effect of s. 1 (2) is that 
if such enjoyment has continued for forty years dedication is to 
be presumed unless it can be shown that there was no intention 
to dedicate during that period. In other words, with the forty 
years’ period it is usually not necessary to go into the title to the 
land to see whether anyone who has had it was not qualified 
to dedicate. By s. 1 (6) the twenty- and forty-year periods 
are to be measured from the date when the public’s right to user 
was called in question. That may occur by the giving or posting 
of certain notices prescribed by the intervening subsections, 
and it is not the same as the period of so many years “‘ before 
action brought ”’ which is the basis of the rules as to private rights 
of way under the Prescription Act, 1832. 

Now all these subsections appear quite clearly designed to 
provide an easier way of establishing the fact of dedication. 
But to proceed under the Act is only one way of proving 
dedication. Nothing prevents it being proved in any manner in 
which it could formerly have been proved. Section 2 (2) of the 
Act lays that down quite clearly, if indeed the matter was 
otherwise open to doubt ; but in Jones v. Bates (1938), 2 All E.R. 
237, Scott, L.J., apparently expressed a contrary opinion. It 
seems that in the same case the late Farwell, J., disagreed with 
Scott, L.J., and in the circumstances it seems likely that the view 
of Farwell, J., will ultimately prevail. That is evidently the 
opinion of the learned authors, and in my respectful submission 
they are right. 

Though public rights over commons and waste lands are not 
rights of way, having no fermini ad quem or a quo, they 
have a good deal in common with them, since they exist for the 
well-being of the King’s subjects at large. Chapter VI deals 
with this subject briefly. In a future edition this chapter could 
well be expanded. The learned authors appear to think that 
8. 193 of the Law of Property Act, 1925, makes differences of some 
practical importance. That certainly surprises me. I had always 
thought that the jus spatiandi given thereby was so limited as 

* Rights of Way. By WM. MARSHALL FREEMAN, of the Middle Temple, and A. W. 
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to be of little value, however great its theoretical novelty may be. 
The right is hedged about with various limitations and arises only 
in respect of metropolitan commons as defined by the Metro- 
politan Commons Acts, 1866-1898, manorial wastes or lands 
subject to rights of common. I speak subject to correction, but 
my impression is that, except round London, there are few places 
which are really subject to rights of common if one examines the 
titles, although on a great many open pieces of private property 
the public do wander about quite freely. A future edition might 
also, I think, give a fuller description of the Access to Mountains 
Act, 1939, which is a good deal wider than s. 193 of the Law of 
Property Act, 1925, and is very imperfectly understood. This 
subject is going to be of importance after the war. The “ hiking ”’ 
movement, of which the learned authors take some account, 
seems likely to grow. During the war it has to face an 
agriculture which covers more and more of the acreage of the 
country each year and thus further restricts the areas open to 
‘hikers’; after the war a great many potential ‘‘ hikers ”’ will 
be demobilised and agriculture will, we hope, continue to be 
intensive. Unless rights and duties are clearly defined, under- 
stood and enforced, we have the makings of trouble. 'Townsmen 
will do well to remember that the country does not belong to all 
and sundry; on the other hand, “ hiking ”’ is obviously to be 
encouraged in the interest of public health. It is no doubt too 
much to expect the authorities to pay any attention to this trivial 
matter until bad feeling is irreparable ; in the meantime, I hope 
the learned writers will expand Chap. VI in the next edition. 

Space does not permit an adequate discussion of the chapters 
on the repair of ways and on remedies, and I shall therefore 
content myself with saying that they are practical and concise. 
It remains only to wish the third (and future) editions every 
success. 


Landlord and Tenant Notebook. 


Deterioration of Controlled Dwelling. 


IN order to appreciate a point kindly brought to my notice by 
one of our readers, on which | propose to write this week, it is 
necessary to set out at some length para. (b) of Sched. I to the 
Rent, etc., Restrictions (Amendment) Act, 1933. This schedule 
contains the grounds on which, in the absence of proof of alter- 
native accommodation, possession may be ordered. The paragraph 
runs: ‘ The tenant or any person residing or lodging with him or 
being his sub-tenant has been guilty of conduct which is a nuisance 
or annoyance to adjoining occupiers, or has been convicted of 
using the premises or allowing the premises to be used for an 
immoral or illegal purpose, or the condition of the dwelling-house 
has, in the opinion of the court, deteriorated owing to acts of waste 
by or the neglect or default of the tenant or any such person, and, 
where such person is a lodger or sub-tenant, the court is satisfied 
that the tenant has not, before the making or giving of the order 
or judgment, taken such steps as he ought reasonably have 
taken for the removal of the lodger or sub-tenant.”’ 

My correspondent tells me that it was proved, in a recent 
county court action in his district, that certain controlled premises 
had been very badly knocked about (indeed, certain parts had 
entirely disappeared, possibly having been used to supplement 
the fuel ration). There was no express covenant by the tenant 
to effect repairs, and there was no proof that the tenant had 
himself done the damage ; and in these circumstances the learned 
county court judge, taking the view that ‘‘ neglect or default ”’ 
meant neglect or default in breach of covenant, held that the 
requirements of the paragraph had not been satisfied. 

The position may, as the letter points out, be complicated by 
the fact that the Housing Act, 1936, s. 2 (1), applies, so that the 
landlord is under a statttory obligation to keep the dwelling fit ; 
but for the sake of simplicity I will first take an imaginary case 
in which that enactment could play no part and endeavour to 
summarise and examine the reasons for and against the decision. 

The main reason in support appears to be this: the words 
‘neglect or default of’? immediately follow the words ‘* waste 
by’; waste is a tort; ergo, neglect and default mean neglect 
and default in breach of contract; and the word ‘“ default ” 
in particular is one used only or at all events primarily to connote 
a failure to fulfil a contractual obligation. It would follow that 
the words mean neglect or default constituting failure to observe 
those terms of the original contract of tenancy which, being 
consistent with the provisions of the Act, are of the essence of 
a statutory tenancy (see the Increase of Rent, etc., Act, 1920, 
s. 15 (1)). 

Plausible as this may seem, I think reasons to the contrary 
prevail. The strongest argument against it is this : Paragraph (a) 
of the schedule has already dealt comprehensively with such a 
position by entitling the court to order possession not only if 
any rent lawfully due from the tenant has not been paid, but 
also if any other obligation of the tenancy (whether under the 
contract of tenancy or under the principal Act), so far as the 
obligation is consistent with the provisions of the principal Acts, 
has been broken or not performed. . 

Then, looking at para. (b) itself, one sees that it makes many 
non-contractual causes of complaint grounds for possession. It 
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starts off with nuisance or annoyance by the tenant or persons 
residing or lodging with him: clearly torts. We then get the 
provision which so exasperated, and strained the ingenuity of, 
the Court of Appeal in S. Schneiders, Lid. vy. Abrahams [1925] 
1 K.B. 301 (C.A.): ‘ conviction of using the premises .. . for 
an immoral or illegal purpose,” i.e., of an offence unknown to 
the criminal law. Next, the paragraph itself expressly extends 
the deterioration to deterioration occasioned by persons who 
are not parties to the tenancy. The conclusion seems irresistible 
that, whatever else one may have to think of, one need not 
concern oneself with the terms of the contract of tenancy when 
interpreting ‘“‘ neglect or default ’”’ in this case. 

If invited to make a rather more constructive contribution to 
the solution of the problem, I would suggest that the three 
expressions (i) acts of waste by (ii) neglect of and (iii) default of 
—bearing in mind that the last two are grouped together—should 
be interpreted as follows: (i) any positive act injuring the 
reversion, i.e., any waste other than “ permissive ’’ waste; this 
might include any alteration of the subject-matter of the demise ; 
(ii) failure to effect repairs not covered by the express or implied 
terms of the contract of tenancy. Here I would refer to two 
authorities for the meaning of ‘‘ repair’”’: to Lurcott v. Wakely 
and Wheeler {1911} 1 K.B. 905 (C.A.), in which Buckley, L.J., 
said it invariably meant ‘‘ renewal or replacement of subsidiary 
parts of a whole,” and to Bishop v. Consolidated London 
Properties, Ltd. (1933), 102 L.J.K.B. 257, in which Goddard, L.J., 
extended it to ‘‘ making fit to perform its function,”’ thus covering 
the removal of a dead pigeon blocking a gutter ; (iii) omissions to 
do what a reasonable man would do, not covered by (ii), which 
result in deterioration. Thus, if the narrower meaning be given 
to “ repair,’? removal of extraneous matter—to take a simple 
case, failure to have the chimney swept—would be ‘‘ default ”’ 
in this sense. While another view would be that failure to 
notify the landlord of the need for a repair for which he was 
responsible would be ** default ” for this purpose, and this brings 
me to a consideration of the position when the Housing Act 
obligation is present. 

I think there can be little doubt that the draftsmen of the 
Rent, étc., Restrictions Acts were not conscious of the provisions 
of the Housing Acts when they did their work. It was held, as 
long ago as 1889, that the effect of those provisions was to import 
a contractual obligation into the tenancy agreement, enabling 
the tenant to sue for damages (Walker v. Hobbs, 23 Q.B.D. 458)— 
though it was not till the decision in Morgan v. Liverpool 
Corporation [1927] 2 K.B. 131 (C.A.), that it was settled that the 
obligation had all the features of a landlord’s covenant to repair, 
so that he was not liable unless he had notice of disrepair. 
However, Jones v. Geen [1925] 1 K.B. 659; Morgan v. Liverpool 
Corporation, supra, and Wilchick v. Marks [1934] 2 K.B. 56, 
showed that Parliament when passing the Rent, etc., Restrictions 
Acts had not been fully alive to the position as defined by Walker 
v. Hobbs. For in Jones v. Geen a landlord, having let a house 
within the 1920 Act by an agreement under which the tenant 
undertook to keep the premises in good and tenantable repair, 
sought to increase the rent by the full 25 per cent. of the net rent, 
basing his claim on the fact that the premises were within the 
Housing, Town Planning, etc., Act, 1909, s. 14 (now the Housing 
Act, 1936, s. 2), so that he was (by s. 15) bound to keep them in 
all respects fit for human habitation. It was held that the effect 
was that the tenant was liable for the difference between the two 
standards of ‘‘ fitness ’’ and ‘‘ tenantable repair.’”’ In Morgan v. 
Liverpool Corporation it was held that the Rent, etc., Restrictions 
Acts did not enlarge the contract between landlord and tenant, 
and raising the rent on the ground of liability to repair would 
not import any agreement to repair which was not in the original 
letting, and this statement of the law was adopted by Goddard, J., 
in Wilchick v. Marks. 

The result would appear to be that a tenant of a London 
dwelling-house paying a rent not exceeding £40 and the tenant 
of a dwelling-house elsewhere, paying not more than £26, are, if 
the agreement is silent about repairs, under a duty to keep the 
premises in tenantable repair (the implied covenant) in so far as 
that duty is not a duty to keep them fit for habitation. In Jones 
v. Geen little was said to define ‘‘ tenantable repair,’ and it has 
been said that the implied covenant does not cover damage not 
done by the tenant (Ferguson v. Anon. (1797), 2 Esp. 590). The 
exact extent of the implied covenant is indeed somewhat nebulous, 
though it seems settled that it is less stringent than an express 
agreement ; but it does seem safe to say that in some circum- 
stances a landlord might obtain possession from a tenant, even if 
the tenancy be within the Housing Act and there be no express 
agreement about repairs, if the condition of the premises 
deteriorated owing to ‘‘ default ”’ as described. 





Obituary. 


Mr. H. G. VASSALL. 

Mr. Harry Graeme Vassall, solicitor, of Messrs. Osborne, Ward, 
Vassall, Abbot & Co., solicitors, of Bristol, died recently, aged 
seventy-eight. He was educated at Marlborough and Trinity 
College, Oxford, and was admitted in 1889. He had held many 
public offices in Bristol, and was president of the Bristol Law 
Society (1914-19). 





To-day and Yesterday. 
LEGAL CALENDAR. 

August 9.—How dangerous was the Fenian threat even in 
England may be judged by the fact that in June, 1882, the 
police, when they raided a stable in Rydon Crescent, Clerkenwell, 
found 400 rifles, twenty-five cases of revolvers, 100,000 rounds 
of ammunition and several kegs of powder. Thomas Walsh, 
a carpet planner, was arrested on a charge of fraudulently dealing 
in fire-arms believed to be the property of Her Majesty. On 
the 9th August he was convicted at the Old Bailey of treason, 
felony, and sentenced to seven years’ penal servitude. 


August 10.—Aaron Burr was one of the great figures of the 
American War of Independence and the early days of the United 
States. His most formidable political opponent was Alexander 
Hamilton, and their hostility culminated in a fatal duel. Though 
Burr was victorious, his position in social and public life was 
ended. Soon after he was involved in a mysterious incident. 
He had purchased a tract of land in Louisiana, and intended tu 
lead a colony of settlers into it, establishing perhaps a new State. 
It was also possible that, in the event of war with Spain, he 
meant to lead his colonists into Mexico to win it for himself or 
for the United States. Wild and exaggerated rumours got about, 
and it was said that he was raising an army to separate the 
Western States from the Union. He was arrested on a charge 
of treason and tried at Richmond, in Virginia, on the 10th August, 
1807. Popular prejudice was strong against him, but there 
was no real evidence of treasonable actions, and he was acquitted, 
thanks to the genius and greatness of Chief Justice Marshall, 
who, amidst the violence of public agitation, maintained the 
dignity and integrity of the law. 

August 11.—At the Lewes Assizes on the 11th August, 181), 
Private Edward Broadbent, of the 90th Regiment of Foot, was 
tried for the murder of Sergeant William Watson, whom he had 
shot dead at Brighton Barracks. He excited great pity, for at 
first he would only say dejectedly : ‘‘ I am guilty and it would 
be only adding more guilt to my conscience if I were to say 
otherwise.’’ But finally Mr. Justice Park persuaded him to 
take his trial. The evidence disclosed that the sergeant had put 
him in confinement in the guardhouse, and the prisoner, who 
was evidently a highly strung man, worked himself up into such 
a state as to shoot him just before the evening parade. After- 
wards he said: *‘ The sergeant was always tyrannising over me 
and I was determined he should not do it any more.” He was 
found guilty and condemned to death, showing great agitation 
at the conclusion of the sentence. 

August 12.—On the 12th August, 1762, William Buckley 
was condemned to death at the Worcester Assizes for the murder 
of his seven-year-old daughter. The child was found in the 
ancient Wyre Forest with her throat cut from ear to ear and the 
right hand cut off. 

August 13.—On the 13th August, 1731, William Smith and 
Thomas Willar, two horse stealers, were hanged at Chelmsford. 
Smith was born at Cambridge and bred a clothier, and tried 
being a gentleman’s servant and a soldier before joining a cattle- 
stealing ring. He acted as receiver, sometimes restoring the 
animals to their owners for a reward and sometimes selling them 
with altered marks. Once he presented four stolen colts to a 
French colonel in the hope, which was unfulfilled, of getting 
an appointment under him. He was eventually caught in 
possession of two cows and a horse and a mare while actually 
defacing the cows’ ears. In prison he informed several persons 
of the whereabouts of their property, thereby obtaining a good 
deal of money which he immediately dissipated in gaming. 
Willar had been a smith, a bailiff’s follower, and a coachman, 
and was condemned for stealing a mare at Manningtree. In 
prison he persuaded another felon to take the blame, but the man 
went back on him in court. 

August 14.—On the 14th August, 1759, ‘‘ Robert Saxby was 
executed near Guildford for the murder of his brother’s wife at 
Wootton, near Dorking in Surrey. He confessed the fact and 
gave it as a reason for committing it her unkindness to his son. 
He was seventy-two years of age and died hardened, saying he 
could have lived but a few years longer if the thing had not 
happened, and showed no kind of horror at the* heinousness of 
his crime.”’ 

August 15.—On the 15th August, 1746, ‘‘Simon Fraser, 
Lord Lovat, arrived at the Tower in an open landau drawn with 
six horses guarded by a party of Ligonier’s Horse and accompanied 
in the landau by an officer. As he passed through the streets he 
seemed very unconcerned but coming on the hill he turned his 
eyes towards the scaffolds erecting for beholding the execution 
of the lords and lifting up his hands said: ‘ A few days and it 
will be my unhappy fate.’’’ Lord Lovat was the last of the 
rebels in Prince Charlie’s rising to be caught and executed. 
The two noblemen whose execution was then being prepared 
were Lord Kilmarnock and Lord Balmerino. 





Lord Hewart of Bury, of Totteridge, Herts, Lord Chief Justice of England 
from 1922-1940, left £150,947, with net personalty £144,960. 
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Review. 


Eulogy of Judges. By Piero CALAMANDREI. ‘Translated by 
JOHN CLARKE ADAMS and C. AsBoTr PuHiuipes, Jr. 1942. 
Demy 8vo. pp. ix and 121. U.S.A.: Princeton University 
Press ; London: Oxford University Press. 13s. 6d. net. 
This book was written by a member of the Italian bar, a 

professor of the University of Florence. The translation by two 
Americans was published in New Jersey. One of them attended 
the author’s lectures on civil procedure, and their preface pays 
him a moving tribute, not only as a lawyer but as a poet, an 
artist and a patron of music. ‘‘ He opened before his students 
the vast field of legal theory . . . and made them share with 
him the faith that there is no higher calling than that of a 
champion of justice . Piero Calamandrei is a living example 
of the distinguished tradition of the Tuscan Renaissance whose 
leaders never permitted a profound study of their particular 
fields of endeavour to take from them their highest distinction : 
a catholicity of interest and a humanistic approach which made 
these scholars and artists gentlemen as well.’’ Amid the 
indiscriminate cruelty of total war, it is reassuring to find still 
in the field of law and justice a meeting ground for all men of 
civilised instincts and traditions. Culture is not a weapon, 
except that spurious sort which the German leaders made hateful 
in the last war; it is an end and not a means. While somewhat 
recalling the mood of the delightful Lawyer’s Notebooks of Mr. E. 
S. P. Haynes, this book differs from them in point of continuity. 
Paragraph by paragraph, each precise and self-contained, it builds 
up, philosophically yet whimsically, by statement, by epigram, by 
anecdote, a lofty conception of the functions of judge and advocate 
in the attainment of true justice. The original must have had 
an elegance of expression not quite reflected in the translation 
which renders idiom rather too stiffly, often leaving the reader 
with a fretful urge to recast the sentence. Nor is the choice of 
technical and other equivalents always happy, as where “ toga ”’ 
for gown, ** cloaks ’’ for robes, ‘‘ attorney ’’ where the universal 
word “ advocate ’’ would have been preferable, leave the sense 
of style unsatisfied. The book is beautifully printed and 
produced, and the translators have rendered valuable service to 
the cause of understanding among nations in rising above the 
clouds of contending propaganda to reach the realm of universal 
values. ‘* The desperate effort of him who seeks truth is never 
fruitless, even though his thirst remains unquenched. Blessed 
are they that hunger and thirst for justice.” 


Willis’s Workmen’s Compensation. Thirty-fifth Edition by 
W. ADDINGTON WILLIs, C.B.E., LL.B., and R. MARVEN 
EVERETT, of Gray’s Inn, Barristers-at-Law. 1943. Crown 8vo. 
pp. clii, 1158 and (Index) 101. London: Butterworth & Co. 
(Publishers), Ltd. 27s. 6d. net. 

This well-known publication, the standard and indispensable 
work on all workmen’s compensation matters, has been brought 
up to date in the thirty-fifth edition published recently. First 
published in 1897, with each development recorded in the 
subsequent editions, the whole of the legislation and case law 
on the subject is contained in this single volume. 

The index, which occupies 101 pages, makes possible speedy 
reference among the 1,158 pages of the text. In addition, there 
is, of course, a table of cases. 

Important alterations in workmen’s compensation law were 
brought about by the Workmen’s Compensation Act, 1943, which 
appears in full in the appendix and short references to the new 
Act have been made in the text. 


Books Received. 


The Juridical Review. Vol. LV. No. 2. 
Edinburgh: W. Green & Son, Ltd. 6s. net. 

Modern Trends in the American Law of Arrest. By Professor 
Sam B. WARNER, Harvard Law School, U.S.A. English 
Studies in Criminal Science. Pamphlet Series. Toronto : 
Canadian Bar Association. Cambridge : Squire Law Library. 
2s. net. 

Stone’s Justices’ Manual, 1943. 75th Edition. Edited by 
Kk. J. HAYWARD, O.B.E., Solicitor and Clerk to the Justices for 
the City of Cardiff. Large Crown &vo. pp. ccexxix, 2899 and 
(Index) 189. London: Butterworth & Co. (Publishers), Ltd. 
Medium ed. 50s. net ; thin ed., 55s. net. 

Rayden’s Practice and Law in the Divorce Division. First 
Supplement to Fourth Edition. By F. C. Orrway, of the 
Probate and Divorce Kegistry. 1948. pp. vi and 29. London: 
Butterworth & Co. (Publishers), Ltd. 3s. 6d. net. 

Modern Equity. By Haro_p GrevitLE HANBuRY, D.C.L., 
M.A., of the Inner Temple, Barrister-at-Law. Third Edition, 
1943. Royal 8vo. pp. xxiv and (with Index) 620. © London : 
Stevens & Sons, Ltd. 37s. 6d. net. 

The Stock Exchange Official Year-Book, 1943. Compiled and 
edited by the Secretary of the Share and Loan Department 
of the Stock Exchange, London, E.C.2.. Super Royal 8vo. 
pp. exxxii (Index) and 3144. London: Thomas Skinner & Co. 
(Publishers), Ltd. 80s net. 
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Factories Act, 1937. Supplement to 2nd Edition. By H. 
SAMUELS, M.A., of the Middle Temple, Barrister-at-Law. 
1943. pp. 60. London: Stevens & Sons, Ltd. 5s. net. 

Burke’s Loose-leaf War Legislation. Edited by HARroLp 
PARRISH, Barrister-at-Law. 1943 Volume. Parts 4 and _ 5. 
London : Hamish Hamilton (Law Books), Ltd. 

Murray and Carter’s Guide to Income-tax Practice. By Rourr 
N. CARTER, M.Com., F.C.A., and HERBERT EpWArDs, M.A. 
1948. Demy Svo. pp. Ixxv and (with Index) 748. London : 
Gee & Co. (Publishers), Ltd. £2 2s. net. 

Harris’s Hints on Advocacy. By GrorGe W. Kreeron, M.A., 
LL.D., Barrister-at-Law. Eighteenth Edition, 1943. Demy 
8vo. pp. iv and (with Index) 834. London: Stevens & Sons, 
ltd. 12s. 6d. net. 





Our County Court Letter. 
The Contracts of Thatchers. 

IN Bursar of Merton College v. Saunders, at Wallingford County 
Court, the claim was for £20 damages for breach of contract. 
The plaintiff's case was that the defendant had agreed to thatch 
a rick at Manor Farm, Ipsden, at the rate of £1 per square. As 
the size of the rick was 30 squares, the cost would be £80. At his 
request, the defendant was paid £12 on account, and then another 
£9. He subsequently amended his account to £36 10s., and was 
paid another £15 10s. It transpired, however, that 16 squares 
were left unthatched. If the thatching already done were 
removed, and the whole rick covered with an iron or asbestos 
roof, the cost would be from £80 to £100. His Honour Judge 
Hurst observed that, if the latter course became necessary, the 
plaintiff was entitled to an adjournment, for the purpose of 
amending his claim. In the meantime. the defendant might 
consider the advisability of completing his contract, in order not 
to become liable for the increased amount. The case was 
accordingly adjourned to Oxford County Court. 


Abandonment of Premises. 


In Wood v. Boot at Birmingham County Court, the claim was for 
possession of No. 98, Whitehead Road, Aston, and for ¢162 as 
arrears of rent. The plaintiff's case was that the house was let to 
the defendant on a weekly tenancy at a rent of 14s. 1d. per week. 
In October, 1940, the arrears of rent were £63. In November, 
1940, the premises were damaged by enemy action, and the 
defendant (a widower, aged fifty-five) had departed and never 
returned. The subsequent arrears of rent amounted to £99. The 
defendant had left some furniture and tools of his trade (plumbing) 
on the premises, and the inference (after the lapse of time) was 
that he had no intention of returning to resume possession. In 
June, 1943, notice to quit had been sent, by registered post, but 
had been returned, marked: ** Unable to deliver. Premises 
void.””’ The sending of this notice, however, was an unnecessary 
precaution, and did not constitute an unequivocal recognition of 
the continuance of the tenancy. The claim to the £99 arrears of 
rent was therefore abandoned. A health inspector (employed as 
a rodent officer on deratisation) gave evidence of the verminous 
condition of the premises. His Honour Judge Dale held that 
there was evidence of an implied surrender of the tenaney. An 
order was made for possession forthwith. Judgment was given 
for the plaintiff for £68, with costs on Scale CC. It is to be noted 
that, in the absence of a lease, with a proviso for re-entry, the 
procedure under the County Courts Act, 1984, s. 180, is not 
available, even though the rent is six months in arrear. If notice 
to quit cannot be served, the claim cannot be made under the 
Rent, etc., Restrictions (Amendment) Act. 1983, Sched. 1, 
para. (b), even though the condition of the dwelling-house has 
deteriorated owing to the neglect or default of the tenant. An 
alternative procedure to that in Wood v. Boot, supra, is to apply 
to the magistrates for an order for possession under the Distress 
for Rent Act, 1737, as amended by the Deserted Tenements Act, 
1817. See ‘* Woodfall’s Law of Landlord and Tenant,’ 214th ed., 
p. 1120, and ** Stone’s Justices Manual,” 74th ed., p. 1256. 


Alleged Defamation of Character. 

In a recent case at Chippenham County Court the claim was 
for £25 as damages for defamation of character, and for assault. 
The case for the plaintiff, who was aged sixty, was that he had 
been dismissed from his employment as a shorthand typist by 
reason of the defendant’s false accusations to the management 
of the firm at which they were both employed. Ilis appeal to the 
local appeal board, of the Ministry of Labour, was dismissed. 
The case for the defendant, who was aged twenty-two, was that 
the plaintiff had sent her a love poem, across which she wrote the 
word ‘* Rubbish.’’ The plaintiff then used insulting words to 
her. Her communications to the firm were made as a matter of 
duty, without malice. His Honour Judge Kirkhouse Jenkins, 
K.C., gave judgment for the defendant, with costs. Had the 
plaintiff succeeded, the damages would have been assessed at 
one farthing. 
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Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Is a Breach of Trust ever permissible >—ADVANCE OR LOAN 
TO A PERSON ENTITLED FOR LIFE WITH A GENERAL POWER OF 
APPOINTMENT BY WILL. 

Q. A testator by his will made in 1878 left the residue of his 
estate to his trustees on trust to realise and pay his sons’ shares to 
them at age twenty-four and to hold his daughters’ shares on 
trust to pay the income to them for life and then as to capital 
and income for their children (if any) and in default of children 
as his daughters should ‘* by will or codicil appoint.’? He also 
empowered his trustees to advance to any child of his *‘ a sum not 
exceeding £100 ” of their capital. The sons’ shares have been paid 
to them, and the only part of the estate remaining in the trustees’ 
hands is about £25,000 or £26,000 representing the shares of five 
daughters, each of whom have had an advance of £100 of their 
capital. The income of each daughter is now only about £100 net. 
The eldest daughter, a spinster, is now over eighty years of age, 
and is in a delicate state of health, and her income is insufficient 
to keep her in any comfort as she has no other source of income 
beyond that which she receives from her father’s estate. She has 
made a will disposing of her share. 

Could the trustees of the father’s will make her a further 
advance of capital with the consent of the residuary legatees 
under her own will who (unless she died intestate) would be the 
only persons to suffer by such reduction of capital. They are 
all of full age and sound mind. The trustees would like to help 
this elderly lady even to the extent of committing a slight breach 
of trust against which it might be possible to get an indemnity 
policy. 

A. A breach of trust is never, in our opinion, really legally 
(if morally) justified. The suggested procedure would not be 
very risky and might well be adopted. 

On the other hand, the property subject to the power is assets 
for the lady’s debts (assuming the will is not altered or if altered 
still exercises the power). Someone might, therefore, be found 
willing to make her a loan, to be repaid at her death with interest. 
Such a loan could not be made out of the trust fund, as, 
presumably, it would not be an authorised investment. 


Will—Option to certain Trustees to Purchase at a Valuation 

KXECUTORS NOT PROHIBITED, THEREBY, FROM SELLING TO 

BENEFICIARIES ON TERMS TO BE AGREED (THE TRUSTEES WAIVING 
THEIR OPTION). 

(. Mrs. L, who died on the 14th November, 1939, was the 
owner of one equal fourth share of and in certain freehold and 
personal property, known as the L—— trust. For the purposes 
of probate the value of the one-fourth share of the personal estate 
was put at £122 18s. 5d., and the value of the one-fourth share 
of the real estate was ultimately agreed with the Inland Revenue 
authorities at the sum of £2,636. By her will Mrs. L provided 
as follows: ‘‘ It is my wish that the trustees of the L—— trust, 
«a fourth share of which I became entitled to on the death of my 
late husband instead of realising the properties forming such 
trust for the purpose of paying to my said trustees the share to 
which I am entitled may take over my said share at a proper 
valuation.” At the time of the death the persons entitled to the 
other three-fourths of the L— trust properties would not 
consider the purchase of the one-fourth share of the late Mrs. L. 
Some of the properties had been damaged by enemy action and 
nearly all the properties were situated in a danger area. A 
short time ago, however, the other beneficiaries said they were 
now prepared to purchase the one-fourth share of the said Mrs. C. 
The question is, would the executors of Mrs. L’s will be justified 
in selling the one-fourth share of their testatrix at the price 
agreed upon with the Inland Revenue authorities for death duty 
purposes, or, having regard to the wording of the clause in the 
will, must the executors now have a proper valuation made by 
some independent valuer to arrive at the amount to be paid for 
the one-fourth share 2? It must not be overlooked that some three 
years have elapsed since the death and, of course, the present 
value may be more or less than the amount agreed upon in 1940 
for death duty purposes. It might be stated that the sole 
beneficiary under the will of Mrs. L is a French subject under 
twenty-one, and living in enemy-occupied territory. 

A. The material provision in the will seeins to us to amount to 





an option to the Trustees of the L— trust to acquire the deceased’s | 


interest upon certain terms. Apart from that provision, it was 
open to Mrs. L’s executors to sell the interest (if so minded, 
and in the interest of the estate and its realisation) to any person. 
If, then, the executors are willing to sell to the other beneficiaries 
they can do so upon what terms they like (provided they are not 
guilty of a devastavit, and provided that the ZL trustees have 
definitely waived their option). From a practical point of view, 
it would probably be better (as being less likely to give rise to 
any unpleasantness) to have a fresh valuation. As against that, 
there is, of course, the added expense. 








Notes of Cases. 
CHANCERY DIVISION. 
Kennedy v. Dandrick. 
Morton, J. 30th June, 1943. 


Practice—Judygment obtained—A pplication to set aside on the ground of 
fraud—Jurisdiction to impose terms un plaintiff—R.S.C., Ord. 27, r. 15, 
Ord. 36, r. 33. 

Procedure summons. 

The defendant in this action D had in previous proceedings, D v. K, 
claimed damages against the plaintiff K for conversion of certain 
machinery. In those proceedings an inquiry was ordered, An Official 
Referee conducted that inquiry and reported on the value of the machinery. 
On further consideration his report was adopted by Uthwatt, J., who, on 
the 4th December, 1942, gave judgment in favour of D for £14,100 and 
costs. K alleged that he was induced to absent himself from the inquiry 
before the Official Referee and from the further consideration before 
Uthwatt, J., by the fraud of D. In these circumstances K started this 
action, claiming a declaration that the judgment of the 4th December, 1942, 
and secondly the report of the Official Referee were obtained by the fraud 
of D, and an order setting aside the judgment and the report. This 
procedure summons was taken out in that action asking that K be put 
on the terms of paying the costs of the previous action and of paying 
£7,000 into court as a condition of being allowed to proceed with the 
present action. 

Morton, J., said that it was admitted that the application was unusual. 
Prima facie in the absence of any statement or rule to the contrary, any man 
was entitled to issue a writ and to proceed with his action without being 
put on terms to pay money into court or to pay the costs of any previous 


proceedings. It was only in special cases that the court could impose such 
terms. Order 27, r. 15, provided for the setting aside of any judgment by 


default. Prima facie that rule had nothing to do with imposing terms as 
a condition of proceeding with an action. The note to that rule in the 
‘** Annual Practice,” 1943, p. 470, however, was as follows: “ The procedure 
under this rule does not interfere with the right to bring an action to set 
aside a judgment on the ground of fraud, but if that course is adopted it 
would seem that the court could exercise the same power to impose terms 
as that provided by this rule.”” In support of that observation reference 
was made to Wyatt v. Palmer [1899] 2 Q.B. 106, and Cole v. Langford 
[1898] 2 Q.B. 36. The last case did not support that observation. All that 
Lord Lindley, M.R., in the first case had said on the point was that the 
matter was worthy of consideration. He, the learned judge, had grave 
doubts whether the court had any such jurisdiction, especially having 
regard to what was said in the House of Lords in Jonesco v. Beard [1930] 
A.C. 298. So far as Ord. 27, r. 15, was concerned, the matter was simple, 
as the present case did not come within r. 15 at all. The judgment in the 
previous action was not a judgment in default. K had entered an appear- 
ance and delivered a defence. He had been referred to Ord. 36, r. 33. 
K had not applied under that rule to set the judgment aside. He had 
proceeded by writ to attempt to set the judgment aside. That procedure 
was a proper method of impeaching a judgment on the ground by fraud 
(Jonesco v. Beard, supra). He was not aware of any statement rule or 
general jurisdiction in the court which entitled him to forbid K to proceed 
with his action unless he made the payments in question. The application 
must be dismissed. 

CounseL: Ingram J. Lindner ; P. B. Morle. 

Sonicirors: Ashurst, Morris, Crisp & Co. ; 
Borradaile. 


Woodham Smith and 
{Reported by Miss B. A. BICKNELL, Barrister-at-Law.]) 


In the Matter of D Infants. 
Bennett, J. 9th July, 1943. 


Infant—Guardians—Foreign infants with no property 

Jurisdiction of court to appoint. 

Adjourned summons. 

By this application the court was asked to appoint guardians of four 
foreign infants. The infants had been brought to this country in July, 1939, 
from Germany to escape persecution. Their parents had been living in 
Germany and were now thought to be in Italy. The infants were of tender 
age and had no property of their own. No property had been settled on 
them for the purpose of founding jurisdiction to appoint guardians, 

Benner J., said that originally the summons had been entitled “ In 
the Matter of the Guardianship of Infants Acts, 1886 to 1925,” but, when 
the case came before the court, he was told that he was not being asked to 
exercise any jurisdiction conferred by those Acts, so the summons had been 
amended by striking out the reference to those Acts. The question for 
determination was whether the Chancery Division of the High Court had 
jurisdiction to appoint guardians of infant children who had no property 
of their own and where no property had been settled on trust for them 
which the court was asked to administer. He was satisfied by the authorities 
to which he had been referred that in such a case the court had jurisdiction. 
The foundation of the jurisdiction to appoint guardians was not based on 
the existence of the property in which the infants were interested and which 
the court was asked to administer, but on the need of an infant for pro- 
tection. It was that need which gave the court jurisdiction. Lord Langdale, 
in Johnstone v. Beatty, 10 Cl. & F. 42, at p. 145, said: “* Amidst the 
differences of opinion which exist in this case, it is satisfactory to me that 
no doubt is thrown upon the jurisdiction of the Court of Chancery to appoint 
guardians for any infant residing in England. The whole property of au 
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infant may be situate in a foreign country, and tutors and curators of the 
person and the estate of the infant may have been duly appointed according 
to the law of the country where the property is ; and yet it may be evident 
that, without the authority of a guardian duly appointed here, and subject 
to the control of the Court of Chancery, the infant may be without the 
protection which may be absolutely necessary for its welfare, and even for 
its safety. The jurisdiction being indisputable, the exercise of it in 
particular cases becomes a matter of discretion and expediency depending 
on the peculiar circumstances of each case.”’ The fact that the infant was 
\ foreign infant was irrelevant, if the source of the jurisdiction was the 
necessity to protect the infant. That jurisdiction was established by 
Nugent v. Vetzera, L.R. 2 Eq. 704. An unreported decision of Clauson, J., 
in chambers supported the view that the court had jurisdiction, although 
an infant had no property of his own, to appoint a guardian of the person 
of the infant, in a case in which it was shown that it was desirable that 
such an appointment should be made. In the present case, it was desirable 
that a guardian of these children should be appointed. 
CounseEL: H. B. Vaisey, K.C., and Ivor Phillips ; Donald H. Cohen. 
Soxicitors : Edward F, Iwi; Adler & Perowne. 
{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re Johnson’s Settlement; McClure +. Johnson. 
Cohen, J. 20th July, 1943. 

Stilement—C onstruction—Special power—Perpetuity—Direclion to raise 
sums outside the permitted period to make up income— Validity of direction 
Adjourned summons. 

The settlement dated the 22nd September, 1882, executed on the marriage 
of J, contained the usual power for the wife to appoint the trust funds 
amongst the children or remoter issue of the marriage. By deed dated the 
Isth February, 1926, the wife exercised her power and directed the trustees 
to hold the trust fund in trust in equal shares for her four daughters and 
her son, but so that the respective shares of three of her daughters should 
he subject to the provisions therein contained. One daughter H took her 
share absolutely. The trustees were directed to retain the share of her 
daughter M upon trust to pay the income to M during her life and after 
her death as to the capital and income for such of her children who attained 
twenty-one or were living at the expiration of twenty-one years from the 
death of the appointor. Similar trusts were declared in respect of the shares 
of L and E, two other daughters. It was further provided that if no part 
of the respective shares appointed to M, L and E should become 
vested absolutely in a child of such daughter, the trustees were to hold 
the share which so failed to vest in trust for such of them, H, M, L and E, 
is should be living at the determination of the life interest. It was further 
provided that if the net income in any year after payment of income tax 
of the share of any daughter during their respective lives should not amount 
to £400 the trustees were to raise the deficiency out of capital and pay the 
same for the maintenance of such daughter. The wife died in 1927. Owing 
to the incidence of income tax the direction to make up the income of the 
daughters’ shares out of capital had become operative. This summons 
raised the question whether this direction was valid as regards M’s share 
and whether the ultimate gift over of her share was void as infringing the 
perpetuity rule. 

Couen, J., said that for M reliance was placed on the decision of 
Russell, J., in Jn re Cassel [1926] 1 Ch. 358, where the learned judge had 
said the bequest ofan annuity free of income tax would not be bad because 
the actual amount payable might not be ascertainable within the perpetuity 
period. On the other hand, it was argued that in the present case nothing 
might be payable at all out of capital, and the whole right was contingent 
on an event which might not ever occur and certainly might not take place 
within the prescribed period, It was said that this right was, in the words 
of Kay, J., “* A present right to an interest in property which may arise at a 
period beyond the legal limit but is void notwithstanding that the person 
entitled to it might release it” (London and South Western Railway Co. v. 
‘omm, 20 Ch. D. 562, at p. 573). This argument was well founded and 
supported by In re Whiteford [1915] 1 Ch. 347... He must construe the deed 
\s appointing a life interest in income and a contingent interest in capital. 
To construe the appointment as the gift of an annuity of £400, free of tax, 
charged on capital as well as income, plus a further gift of surplus income, 
would be doing violence to the language. He would accordingly declare 
that the direction to raise sums out of capital was bad as infringing the rule 
ivainst perpetuities. With regard to the second question, he would declare 
that the gift over on the death of M without children was void (Jn re Leghs’ 
S:tlement [1938] Ch. 39). There was the further question whether there 
was an absolute gift to M in the first instance which remained in force. 
He thought there was a clear and definite appointment of each fifth and, 
in the event of M having no child who took a vested interest in her share, 
it would form part of her estate. 

CounseL: H. H. King; H. Freeman; Eardley-Wilmot; R. Gilbert. 

SoLicrrors: Travers Smith, Braithwaite & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY. 


Collins, M. A. v. Collins, W. S. 
The Rt. Hon. the President. 21st July, 1943. 
Divorce—Maintenance—Husband squadron leader in Royal. Air Force— 
Remuneration by fixed pay and variable service allowances—Effect of 
service allowances on computation of wife’s maintenance. 
Appeal from the Registrar’s order with regard to the maintenance of 
the wife of a squadron leader in the Royal Air Force. 
The husband’s pay was £528 a year, the wife’s investment income was 
£153 and her total income in round figures was £200 a year. In addition 





to his pay he had allowances of £22 a month, and the Registrar held 
that as the allowances were not subject to income tax, they must be 
“grossed up”’ so as to represent income to the husband of £44 a month, 
subject to this, that £6 a month of these allowances represented actual 
extra cash expenditure to which he would be put, and that therefore that 
sum must be deducted before the “ grossing up” process was begun. 
The result was that £16 a month became £384 a year, bringing the 
husband’s income up to £912 a year. 

The PRESIDENT said that it did not represent the facts and was wrong 
in principle to treat the allowances as net income which must be doubled 
and imputed as income at the notional gross value to the husband. It 
was clear from the official letters that had been put in that the allowances 
were really intended to be in mitigation of hardship to the husband for the 
extra expenses that were incurred by service conditions. In certain 
circumstances he might draw lodging, fuel and light allowances, and in 
others he might draw the consolidated allowance in respect of separation 
from his family. In the circumstances of any given case the allowances 
might vary from day to day or from week to week. It was not, however, 
disputed on either side that the sum must be taker into account, though 
not taken into account as “income” of the husband. If Naish v. Naish 
32 T.L.R. 487 were taken literally, one would be obliged to ignore a figure 
for allowances altogether, but the circumstances were peculiar, and it was 
not a decision of universal application. The real significance of the allow- 
ances was that in meal or in malt they enabled the husband to live in 
service conditions, and freed his income so that he could devote his pay 
to the maintenance of his first wife and the maintenance of his new wife. 
This was a matter to be taken into account (Chichester v. Chichester [1936] 
P. 129). The man’s ability to pay out of his pay of £528 per year was 
increased by the fact that in addition he drew service allowances. In 
that sense and in no other must this item be taken into account, but it 
was an important matter to be taken into account in deciding what 
proportion if any of the joint incomes the wife should be allotted out of 
the husband’s income properly so called. 

Appeal allowed with costs. 

CounsEL: Arthian Davies; P. R. Hollins. 

Souicirors: Aenneth Brown, Baker, Baker ; 


Judge a 


Judge, Hackman and 


{Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 








Parliamentary News. 
ROYAL ASSENT. 


The following Bills received the Royal Assent on the 5th August :— 
Appropriation. 
Cardiff Corporation. 
Coal. 
Emergency Powers (Isle of Man Defence). 
Foreign Service. 
Hydro-Electric Development (Scotland). 
Isle of Man (Customs). 
Law Reform (Frustrated Contracts). 
Northampton Corporation. 
Nurses (Scotland). 
Pensions Appeal Tribunals. 
estriction of Ribbon Development (Temporary Development). 


{QUESTIONS TO MINISTERS. 
Revocation OF DEFENCE REGULATION AMENDMENTS. 

Mr. Ratpu ETHERTON asked the Prime Minister whether, in order to 
clarify the position, he will consider the introduction of a Bill to amend 
the Emergency Powers Acts to provide that the annulment of a Defence 
Regulation or Order on a Prayer by the House shall not have the effect 
of reviving an earlier Regulation or Order repealed by the annulled 
Regulation or Order. 

Mr. Herbert Morrison: I have been asked to reply. No’ Bill is 
necessary for the purpose indicated by my hon. friend. The Interpretation 
Act, 1889, applies to Defence Regulations as if they were an Act of 
Parliament, and the effect of s. 38 of that Act, as so applied, is that if a 
Regulation is amended and subsequently the Amendment is revoked by 
Order in Council, then, unless the contrary intention appears, the original 
provision is not thereby revived. [30th July. 

MinistRY OF Foop PROSECUTIONS. 

Mr. QuIBELL asked the Parliamentary Secretary to the Ministry of Food 
whether he is satisfied that where prosecutions are undertaken by his 
department the Ministry is adequately represented by counsel of equal 
calibre to those employed by the defendants in such cases. 

Mr. MasBane: My noble friend sympathises with the point of view of 
my hon. friend and endeavours to arrange for the prosecution in all food 
cases to be conducted adequately. It would not, however, be desirable 
to make it a rule that counsel must be briefed for the prosecution whenever 
it is thought that counsel is likely to appear for the defence. 

Mr. QuiBELL: Is the Parliamentary Secretary aware that in a recent 
case referred to in the question senior counsel, a junior barrister and two 
solicitors were briefed for the defence, and the excuse of the prosecution 
as to why they could not get a counsel of equal status was because they 
were so busily engaged elsewhere. 

Mr. MaBaNE: I think the hon. member knows that that particular case 
is being carefully investigated at the moment. {4th August. 

SALE OF WaR DamacepD HOUsEs. 

Captain GamMans asked the Chancellor of the Exchequer what steps 

he is taking to bring to the notice of owners of bomb damaged houses, 
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who are contemplating the sale of such houses, their right to compensation 
under the War Damage Act, 1943. 

Sir Kixestey Woop: I am glad to have this opportunity of drawing 
attention to two points which are no doubt familiar to many owners. The 
first is that the test of total loss for the purpose of the War Damage Act, 
1943, is not a physical but an economic test, and that it is likely that 
many houses of good quality will qualify for a cost of works payment even 
if they are physically totally destroyed. The second is that the War 
Damage Commission can only make a cost of works payment after the 
war damage has been made good and to the person who actually incurs 
the cost of making good the war damage ; it follows that an owner selling 
his house should bear in mind that a cost of works payment must be paid 
by the Commission to the purchaser and not the vendor. [5th August. 

COMPENSATION. 

Mr. CRaven-ELuis asked the Minister of Health whether he will amend 
Section 46 of the 1925 Housing Act, which was re-enacted in the schedule 
of the Housing Act, 1930, and thereby remove the injustice imposed on 
property owners by this legislation and also one of the causes which has 
led to the delay in quickly dealing with slum property. 

Miss Horsprucu: No, Sir, my right hon. friend is not prepared to 
introduce legislation to upset the principle embodied in Section 46 of the 
Housing Act, 1925, which was affirmed by Parliament in the Housing 
Act, 1930, and re-affirmed in the Housing Acts, 1935 and 1936. My right 
hon. friend cannot accept the view indicated in the closing part of the 
question, 

Mr. Craven-Etzis: Is not the hon. Lady aware that properties valued 
under the Act in question have been valued at only site value, whereas 
« few months previously they were valued for estate duty at £2,000 or 
£3,000 in excess ; and are not these methods likely to cause delay in dealing 
with slums. 

Miss Horssprucu: LI realise that the statutory provisions to which 
the hon. member refers are that when a house is no longer fit for human 
habitation it has to be demolished and Parliament has agreed on successive 
occasions that the valuation shall be the amount of the site value. 

{5th August. 
Rent Restrictions COMMITTEE. 

Sir Leonarp Lywt Minister of Health whether the Inter- 
departmental Committee on Restrictions is empowered to take 
evidence. 

Miss Horsprucu: Yes, Sir. 


asked the 
tent 


{5th August. 





War Legislation. 
STATUTORY RULES AND ORDERS, 19438. 

Apparel and Textiles. Bedding (Manufacture and Supply) 
(No. 5) Directions, July 30. 
Apparel and Textiles (Bedding). 
ve Information and Returns. 
Cereal Crops Order, July 27. 


Consumer Rationing (No. 19) Order, 
» 





K.P. 1064. 


K.P. 1013. teturns. Direction, July 30, 

E.P. 1072. 

E.P. 998-1000 (as one document). 
July 23; Consumer Rationing—General Licence, July 23, 
under the Consumer Rationing (No. &) Order, 1941, re 
supply of Fox Furskins, Canvas and Hair Cloth. 

Consumer Rationing (No. 20) Order, July 26, (Validity of 

Coupons). 
County Court, England. 
Court (No. 2) Rules, Aug. 3. 

Courts Emergency Powers. (Isle of Man) Order in Council, 
July 22. 

Emergency Powers. 
Order, July 22. 

Essential Work and Directed Persons (National Service 
Officers) Order, July 28. 

Fire Services (Emergency 
Service (Alteration of Fire 
Aug. 3. 


E.P. 1025. 


No. 1120/L.24 Procedure. The County 
No. 1040, 
K.P. 1055. (Defence) Road Vehicles and Drivers 
h.P. 1075, 


Provisions). National Fire 
Areas) (No. 2) Regulation, 


No. 1119. 


E.P. 1085. Fish (Distribution) Order, 1943. General Licence, July 31. 
.P. i068. Horticultural (Cropping) Order, July 24. 
E.P. 1048. International Labour Force (Registration ‘of Danish 


Nationals) Order, July 17. 

International Labour Force (Registration of Greek Nationals) 

Order, July 17. 
International Labour Force 

Nationals) Order, July 17. 
Location of Retail Businesses Order, July 30. 
Regulation of Traffic (Regulated Areas Nos. 7, 8, 9 and 10) 
(No. 2) Order, July 13. 

Supreme Court, England. Procedure. The Rules of 
the Supreme Court (Deposit of Powers of Attorney), July 23. 
Threshing Order, July 27. 

LORD CHANCELLOR’S DEPARTMENT. 


Probate Engrossment Follower (Reprinted 1943, revised price), Id. 
(2d.) (exclusive of purchase tax). 


LP. 1049. 


.P. 1052. (Registration of Yugoslav 
LP. L065. 
In. P. 968. 


No. 1082/L.21. 


E.P. 1073. 
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Rules and Orders. 


S.R. & O., 1943, No. 1082/L.21. 
SUPREME COURT, ENGLAND.—Procepvre. 
THE RULES OF THE SUPREME Court (Deposit OF POWERS OF ATTORNEY), 
1943. Darep Juty 23, 1948. 

I, John Viscount Simon, in pursuance of Section 3 of the Evidence ani 
Powers of Attorney Act, 1940,* and Section 2 of the Evidence and Power- 
of Attorney Act, 1943,+ and in exercise of the powers conferred upon me hy 
the Administration of Justice (Emergency Provisions) Act, 1939, and of all 
other powers enabling me in this behalf, and with the concurrence of two 
other Judges of the Supreme Court, Do hereby make the following Rule- 
of Court under Section 99 of the Supreme Court of Judicature (Consolidation ) 
Act, 1925.§ 

i Deposit of photographic copit 8 of powers of attorney. |—( 1) Subject ti 
the provisions of these Rules, a photographic copy of an instrument creating 
a power of attorney, being an instrument to which these Rules apply, ma, 
be deposited in the Central Office of the Supreme Court under section 3 of th 
Evidence and Powers of Attorney Act, 1940, instead of the original. 

(2) A photographic copy ef such an instrument shall not be depositec 
unless it is presented by or on behalf of a commissioned officer holding 
an appointment under a Service Legal Aid Scheme or by a solicitor. 

(3) Where the photographie copy is presented by a solicitor (not being 
such an officer as aforesaid) there shall be produced at the time of presenta 
tion an affidavit sworn by him stating that he believes the photographed 
signature on the copy to be the signature of the person executing the 
instrument as the donor of the power and the grounds for his belief. 

(4) A photographic copy presented for filing under this Rule shall b: 
enclosed within a double sheet of foolscap paper and, where the copy is 
written on both sides it shall be so attached as to enable both sides thereof 
to be read, and the paper enclosing the power shall be endorsed, on the 
outside thereof, as follows : 

a. b. {donor of power of 
attorney] now on active service outside the United Kingdom with His 
M ijests *s Armed Forces 

to 

Cc. Dd. of in the 

County of [donee of the power] 

Filed on behalf of the donee by E. Bs 

(5) In this Rule the expression “ Service Legal Aid Scheme ** means 
any scheme sanctioned by the Admiralty, the Army Council or the Air 
Council for the purpose of affording free legal aid to members of His Majesty’s 
Armed Forces (including members of the Women’s Royal Naval Service). 

2. Powers to which Rules apply.|—These Rules apply to instruments 
creating powers of attorney executed outside the United Kingdom by 
members of the Armed Forces of His Majesty (including members of the 
Women’s Royal Naval Service) after the 13th June, 1940, and during the 
period for which the Emergency Powers (Defence) Act, 1939, is in force. 

3. Citation.|—These Rules may be cited as the Rules of the Supreme 
Court (Deposit of Powers of Attorney), 1943. 

Dated the 23rd day of July, 1943. Simon, C. 
Caldecote, C.J. 
Greene, M.R. 
s. TH &7 Geo, 6, ce. 1s. 

§ 15 & 16 Geo. 5, c. 40. 


We concur, 


*34 4 Geo. 6, ¢c. 


T2 € 3 Geo. 6, c. 





S.R. & O., 1943, No. 1120/L.23. 
COUNTY COURT, ENGLAND—PRocEDURE. 
Tue County Court (No. 2) Runes, 1943. Datrep Aveust 3, 1943. 

[, John Viscount Simon, Lord High Chancellor Great Britain, in exercise 
of the power conferred on me by Section 1 of the Administration of Justice 
(Emergency Provisions) Act, 1939,* and all other powers enabling me in 
this behalf, do hereby make the following Rules :— 

1.—(1) These Rules may be cited as the County Court (No, 2) Rules, 
1943. 

(2) An Order and Rule referred to by number in these Rules means the 
Order and Rule so numbered in the County Court Rules, 1936,f as amended. 

2. No default action shall be brought where the amount claimed does not 
exceed two pounds, and accordingly Rule 2 of Order VI shall haveeeftect 
as if the following words were added at the end thereof :— 

“or (f) where the amount claimed does not exceed two pounds.” 

3. In Rule 11 of Order XLVIIL the following proviso shall be added at 
the end of paragraph (3) thereof (which requires 48 hours’ notice of change 
of solicitor) :— 

“ Provided that, in proceedings to be heard by the registrar or in judg- 
ment summons proceedings or, with the leave of the judge, in other 
proceedings, the notice of the appointment of the new solicitor may be 
given to the other parties and filed in the court office on the day on which 
it is intended to take effect.” 

4. These Rules may be cited as the County Court (No. 2) Rules, 1943, 
and shall come into operation on the Ist day of October, 1943. 

Dated the 3rd day of August, 1943. 

+ S.R. & O. 1936 (No, 626) I, p. 282. 


Simon, C. 


*?2 & 3 Geo. 6, c. 75. 





Wills and Bequests. 
Mr. Cecil Newton Goodhall, solicitor, of West 
£26,770, with net personalty £24,421. 
Sir Hugh Rahere Panckridge, of Darjeeling, India, a Judge of the High 
Court of Caleutta, left £35,789, with net personalty £35,580. 
Sir John Hugo Rutherford, Bt., solicitor, of Gateacre, ‘so far as can 
at present be ascertained ” left £30,360, with net personalty £3,371. 


Runton, Norfolk, left 




















